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OF DIVISION OF CORPORATIONS
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ETS PAYPHONES, INC. 020692381 — 3589999

FIRBT: The neme of the Corporation is ETS Payphones, Inc. (the “Corporation™).
J md&mdh&ﬂﬁoﬁwd&c&mmm&wcof

Delawarc is 9 Eest Loockerman Street, Suito 205, Dover, Kent County, Delsware 19901. The
mofiuwwcmhﬁ-hmmmmm

THIRD: The purpose of the Carporation is to engage in mny lawfal act or activity for
which corporations may be orgamized undet the General Corporation Law of the State of
Delaware.

FOURTT: The name and maling address of the sole incorporater are as follows:

NAME MAILING ADDRESS

Powell, Goldstem, Murphy & Frazer LLP

— Shacnon LowryNagle = 191 Peachiree Stroct, N.E., Sixtecnth Floor M
' Aflanta, Georgia 30303 -

ELFJE: The total number of sharcs of capita) stock which the Carporation is authorized -
1o issue is 6,000,000 shares of Common Stock, par value $.0001 per share (“Common Stock™).
The tllowmg is 2 statement of the desipnations and the powers, privileges and rights, and the
qualifications, limitations or resmictions of the Common Stock.

(1) Geperal. The voting, dividend and liguidation rights of the holders of the Commnon
Stock are subject to and qualified by the rights of the holders of preferrod stock, if any.

{2) Yoiing The holders of the Common Stock are entitled to one vote for each share
beld at all meetings of stockholders. There shall be no cumulative voting.

(3) Dividends. Dividends may be declared and paid on the Common Stock from funds
lawfully availshle thorefor as and when delermmined by the Board of Directors.

(4) Liquidwticy. Upon the dissolution or Hquidation of the Corporation, whether
vohmtary or involuntary, and subject to the vights of the holders of Prefared Stock, if any,
holders of Common Stock will be entitled to receive all assets of the Corporation available for

distribution to its stockholders.
(5) Nog-Voting Equity Securities. The Cetporation is prohibited from issuing pon-
tht Cqulity secarities.

- SIXTH: TbeCorporztmmstohwepcrpmalmm
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: The followmg provisions arc included for the management of the business
and the conduct of the affairs of the Corporation, and for further definition, limitation and
regalation of the powers of the Corporation and of its Board of Directors and stockholders:

(1)  Board of Directors.

The business and affairs of the Corporation shall be managed by or under the direction of
the Board of Directors. In addition to the powers and authority expressly conferred upon them by
statute or by this Certificate of Incoyporation or the By-Laws of the Corporation, the Board of
Directors are hercby empowered to exercise all such powers and do all sech acts and things as
may be exerciscd or done by the Corporation.

@ t of By-Laws.

The Board of Directors is expressly suthorized 1o adopt, amend or repeal the By-Laws of
the Corporation, subject to any limitation thereof contained in the By-Laws. Except as otherwise
providad in the By-Laws, the stockholders shall also have the power to adopt, amend or repeal
the By-Laws of the Corporation; PROVIDED, however, that, in addition to any vote of the
holders of any class or series of stock of the Corporation required by law or by this Certificate of
Incorporation, the affitmative vote of the holders of at least fifty percent (50%) of the voting
power of all of the then outstanding shares of the capital stock of the Corporation entitled to vole
generally in the ¢lection of the Board of Diructors, voting together as 2 single class, shall be
requited to adopt, amead or repeal any provision of the By-Laws of the Corporation.

(3)  Stockholder Action.

Any action required or permitted to be taken by the helders of the capital stock of the
Corporation must be effected at a duly called annual or special mecting of such holders and
may not be effected by any consent in writing by such holders.

(@)  Special Swockholder Mestings.

Special meetings of stockholders may be called at any time by the Chief Executive
Officer, the President, the Chairman of the Board of Directors (if any), a majority of the Board of
Directors, or by holders of greater than twenty five percent (25%) of the outstanding shares of
stock of the Corporation without regard to the class of such shares. Business transacted at any
special meeting of stockholders shall be limited to matters relating to the purpose or purposes
gstated in the nstice of mecting.
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(5)  Location of Bogks.

The books of the Corporation may be kept at such place within or vrithout the State of
Delaware 2s the By-Laws of the Corporation may provide or as may be designated from time to
time by the Board of Directoss.

@ooq

BIGHTH: The Corporation eliminates the personal liability of each member of its Board

of Direétors to the Corporation or its stockholders for monetary damages for breach of fduciary
duty as a director, provided that the forcgoing shall not eliminate the Liability of 2 director:

(i) for any breach of such director’s duty of loyalty to the Corporation or its
stackholders,

(i) for acts or omissions not in good faith or which mvolve intentional
miscoanduct or 2 knowing violation of law,

(iif) under Section 174 of Title 8 of the Delaware Code, or

(v)  for any tamsaction from which such director derived an improper personal
benefit.

If the Delaware General Corporation Law is amended in the future to authorize corporate action
further eliminating or limiting the personal Lability of directors, then the lability of a director of
the Corporation ghall be eliminated or imited to the fullest extent permitted by the Delaware
General Corporation Law, as so amended from time to time.

NINTH:
(1)  Right to Indemmification and Advancement of Expenses.

Bach person who was or is made a party or is threatened to de made a puty to or is
otherwise involved in any action, suit or procesding, whether civil, criminal, administrative or
investigative (hercinafter a “proceeding™), by reason of the fact that he or she is or was a director,
ofﬁceroranployneoftheCo:pmonoruorwasmmgatﬂwrequcstofmeCorporanonasa
director, officer, employee, partner or agent of amother corporation or of a partnership, joint
ventors, trust or other enterprise, including. service with respect to employee benefit plans
(hereinafter an “Indemmnites”), whether or not the basis of such proceeding is allaged action in an
official capacity while serving as a director, officer, employee, parmer or agent, shall be
indemmified and held harmless by the Corporation to the fullest extent authorized by the
Delaware General Corporation Law, as the same exists or may hereafter be amended (but, n the

- casc of any such emendment, only to the extent that such amendment pzomits the Corporation to

provide broader indemification righits than such law permitted the Corporation to provide prior
to such amendment), agaimst all expense, iiability and loss (including reasonable attomeys’ fees,
judgments, fines, taxes or penalties and amount paid in scttlement) reasonably incurred or
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suffered by such Indemmitee in connection therewith and such indemnification shall continuc as |
to an Indemnitee who has ceased 10 be a director, officer, employee, partner or agent and shall
inure to the benefit of the Indemnites’s beirs, executors and administralors; provided, however,
that except as provided in Section 2 of this Article Ninth with respect to proceedings o enforce
>+ Tights to indemmification, the Corporation shaJl indemnify’ any such Indemmitee in connection
with 2 proceeding (or part thereof) initiated by such Indemnites only if such proceeding (or part
thereof) was authorized by the Board of Directors. The right to indemnification confeared in this
- Article Nimth shall be a contract right and shall include the right to be paid by the Corporation the
Teasonable expenses incumred in defending any such proceading in advance of its final disposition
(hersinafter an “advancement of expenses™); provided, however, that, if the Delaware ‘General
Corporation Law so requires, an advancement of expenses incurred by an Indemnitee in his or
ber capacity as a director or officer (and not in any other capacity in which service was or is
rendered by such Indemnitec, including, without limitation, service to an employee benefit plan)
'shall be made only upen delivery to the Corporation of an undertaking, by or on behalf of such
Indcmmtee, to repay all amounts so advanced if it shall uldmately be determined by final judicial
decision from which there is no further right to appeal that such Indemnites is not eatitled to be
indemmified for such expenses under this Section or otherwise (hereinafter an “undertaking™).

(  Right of Indempitee to Bring Suit.

If a claim under paragraph (1) of this Section is not paid in full by the Corporation within
sixty (60) days after a writien claim bas been received by the Corporation, except in the case of a
claim for an 2dvancement of expenses, in which case the applicable period shall be twenty (20)
days, the Indcrmnitee may at any time thereafier bring suit against the Corporation to recover the
unpaid amount of the claim. If successful in whole orin part in any such suit or in 2 suit brought
by the Corporation to recover an advancement of expenses pmrsnant to the terms of an
undertaking the Indemmitee shall be entitled to be paid also the expense of prosecuting or
defending such suit. In:

Q@ any suit brougit by the Indermnitee 1o enforce a right to indemmification
hereymder (but not in a suit brought by the Indemaitee to enforce a right to
an advancement of expenses), it shall be a defonse that, and

i@ mysuitbytheCorbomﬁon to recover mn advancement of expenses
pursnant to the tenms of an mmdertaking the Corporation shali be entitled to
recover such expenses upon a final adjudication that,

the Indemnites has not met the applicable standard of conduct set forth in the Delaware General
Corporation Law. Neither the failure of the Corporation (including its Board of Directors,
independent legal counse] or its stockbolders) to have made a detzrmination prior to the
commencement of such suit that indemnification of the Indemmites is proper in the circumstances
because the Indemmitee has met the applicable standard of conduct set forth in the Delaware
Greneral Corporation Law, nor an actzal determination by the Corporation (inciuding jts Board of
Directors, independent legal counsel or its stockholders) that the Indemnites has not met such
@ applicable standard of conduct, shall create a presumption that the Indemnitee has not met the
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applicable standard of conduct, or in the case of such a suit brought by the Indemnitee, be a ' |
defense 1o such suit. [n any suit brought by the Indemmites to exforee a right herermder, or by the

Corporation to recover en advincement of expenses pursuant to the terms of ap undertaking, the

burden of proving that the Indenmitee is not entitled to be indemmified or to such advancement of

expenses under this Section 2 of Article Ninth or othexwise shall be on the Corporation.

()  Non-Exclusivity of Richts.

The rights to indemnification and to the advancement of expenscs conferred in this
Section shall not be exclusive of any other right which any person may have or hereafter acquire
under this Cemificate of Incorparation or any statute, By-Law, contract or agrecment, vote of
stockholders or disinterested directors or otherwise. - :

(4)  Insurance.

The Corporation may maintain insurance, at its expense, to protect itself and any director,
officer, employes or agent of the Corporation or anather corporation, partnership, joint venture,
kustordhqmtupﬁscagdnnmymﬁabﬁitywbsawm:ornotthemwaﬁm
would have the power to indexmify such person against such expense, liability or loss under the
Delaware General Corporation Law. :

(5) hndemnpification of Agents of the Corporation.

The Corperation muy, to the extent authorized from time to time by the Boand of
Directors, gm:tﬁghtswindanniﬁuﬁonandtoﬂ:cadmcemanofupm,tomyagcntofthe
Corporation to the fullest extent of the provisions of fhis Section with respect to the
indemnification and advancement of expenses of directors, officers and employees of the
Corporation,

(6)  Contimation of Richis-

Any repeal or modification of the forsgoing provisions of this Article Ninth by the
stockholders of the Corporation shall not adversely affect any right or protection of a director of
tthorbonﬁdﬁﬂisﬁngatﬂwﬁm_ebfsmhnpml or modification.

?
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IENTH: The Board of Directors, when cvaluating any offer of another party (a) to make
a tender or exchange offer for any equity security of the Corporation, or (b) to cffect a basiness
combination, shall, m connection with the exercise of its jedgment in determining what is in the
best interests of the Corporation as whole, be authorized to give due considoration to any such
factors as the Board of Directors determines to be relevant, including, without fimitation:
® the interests of the Corporation's stackholders, including the possibility
that these intevests might be best served by the cootined independence of
the Corporation; _ :
(i)  whether the proposed transaction might violate federal or state laws;

(iii)  not only the consideration being offered in the proposed transaction, in
relation 1o the then current rnarket price for the outstanding capital stock of

the Corporation, but also to the market price for the capital stock of the

Corporation over & period of years, the estimated price that might be
achieved in 2 negotiated sale of the Corporation as a whole or in part or
through orderly liquidation, the premiums over market price for the
securitics of other corporations in similar transactions, current political,
economic and other (actors besring om securities prices and the
Corporation’s financial condition and futurs prospects; and

(iv) the social, legal and ecomomic effects upon employees, suppliers,
custoruers, creditors and others having similar relationships with the
Corporation, upon the communities in which the Corporation conducts its
busiress and upon the economy of the state, region and nation. In
comnection with any such evaluation, the Board of Directors is anthorized
to.conduct such investigations and engage in such legal proceedings as the
Board of Directors may determine,

ELEVENTH: The Corporation reserves the right to amend or repeal any provision
contaimed in this Certificate of Incorporation in the mauner prescribed by the laws of the State of
Delaware and consistent with Article Seventh, and all rights confered upon stockholders are
granted subject to this reservation, provided, bowever that in addition to any vote of the holders
of any class or series of stock of the Corporation required by law, this Certificate of Incorporation
or a Cextificate of Designation with respect to a scries of Preferred Stock, the affirmative vote of
the holders of shares of voting stock of the Corporation cepresenting at least cighty percent (80%)
of the voting power of all of the then outstanding shares of the capital stock of the Corporation
entitled to vote generally in the election of directors, veting together as a single ¢laes, shall be
required to amend or repeal, or adopt any provision jnconsistent with, Articles, Scventh, Eighth,
Ninth and this Article Fleventh of this Certificate of Incorporation.

idoo?
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THE UNDERSIGNED, being the sole incorporator herein before named, for the purpose
of forming a corporation pursuant to the Delaware General Corporation Law, does make this
Cestificate, hereby declaring md certifying that this is my act and decd and the facts hercin stated

», e true, and accordingly has hereunto set my hand this 8 day of November 2002.

7% oy Wizl

Stannon Lowry Nag!
Sole Incorporator
f‘\.
_—
436423 7




11-08-02 FRI 18:52 FAX 404 572 5758 POWELL, GOLSSTEIN 18 WEST
11/08/03 FRI 17:10 FAX

CONSENT TO USE NAME

ETS Payphones, Inc., 2 corporstion organized under the laws of the State of -
Gmeﬁamdquﬂﬂadbdobmshﬁesmdnd:mmwmmﬁc
ceganization of ETS Payphones, Inc, in the Stabe of Delaware, .

IN WITNESS WHEREOF, uaﬂdmm.wmm
mwmmuamhmmmﬁomms‘md

November, 2002.
ETS Psyphous, Tne,
3 Georgis corporation
A
Chielt Executive Officer
§29636
z-/J '-\_.-\
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